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FAMILY LAW

Small Children, Big Implications
Ethics rule comment advises family law 

attorneys to think of the children

Family law attorneys received new 
guidance this year from the Rules of 
Professional Conduct on how to coun-
sel clients about how the confl icts in 
divorce cases impact children. 

But some experts in the practice area 
said the amendment is merely a refl ec-
tion of what they have done for years.

Comment 2 to Rule of Professional 
Conduct 2.1, concerning the advisory 
role attorneys play, was amended in 
December with the following addition: 
“In a matter involving the allocation 
of parental rights and responsibilities, 
a lawyer should consider advising the 
client that parental confl ict can have 
a signifi cant adverse effect on minor 
children.”

“I think it’s pretty standard for what 
we would advise clients of anyway,” 
said Rebecca Williams, an attorney 
with the Harris Law Firm in Denver. 
She explained family law attorneys 
consider it important to counsel cli-

ents that engaging in aggressive be-
havior such as saying disparaging 
things about each other that alienate 
their children can affect their custody 
battles. 

Peggy Walker, another attorney with 
the Harris Law Firm who has practiced 
family law for more than 40 years, 
agreed that attorneys have given ad-
vice about the effect of confl ict on chil-

dren for a long time. She explained the 
responsibility aligns with the wording 
of Rule 2.1 itself stating, “In a matter 
involving or expected to involve litiga-
tion, a lawyer should advise the client 
of alternative forms of dispute resolu-
tion that might reasonably be pursued 
to attempt to resolve the legal dispute 
or to reach the legal objective sought.”

Joan McWilliams, an attorney and 
mediator in divorce and family law 
with McWilliams Mediation, proposed 
the amendment and has worked on 
various proposals for such a change 
since 2009. The comment is important, 
McWilliams said, because in an attor-
ney’s role as advocate for his or her 
client’s position, the children’s needs 
might still get lost in the shuffl e.

“If you look at our legal system, it is 
an adversarial system,” she said. “You 
go into court, and one person has to be 
right, and one person has to be wrong. 
And the judge makes the ruling. That’s 
terribly hard on a family. … And they 
have to walk away, send their lawyers 
home and raise their children.” 

According to McWilliams, Colorado 
is the fi rst state to have a provision 
such as the amendment to Comment 
2 in its Rules of Professional Conduct, 
in part because changing the rules is a 
diffi cult process.

“It’s hard to get (rules) changed. It 
doesn’t happen easily,” she said. “The 
fact that our Supreme Court unani-
mously approved it was really lovely.” 
She added the intent of the comment 
is not to stop confl ict from happen-
ing but to encourage clients to keep it 
away from their children.

McWilliams clarifi ed she has focused 
her defi nition of “confl ict” in the realm 
of legal disputes between parents, 
since that is her area of expertise.

Alec Rothrock, an expert in attorney 
ethics who chaired a subcommittee 
that debated the amendment’s details, 
elaborated on the confl ict between 
an attorney’s advisory and advocacy 
roles. A client often wants his or her 
attorney to take a certain position, and 

BY JULIA CARDI
LAW WEEK COLORADO

CONTINUED ON PAGE 21…

REBECCA WILLIAMS

Of�ceLiquidators.com
303-759-DESK or 303-759-3375  |  6th & Simms in Lakewood

Grand Re-Opening Sale 
July 18th-22nd 

New Look
Same Great Company

 • 55% off MSRP on all New Furniture

 • Up to 80% Off on Used Furniture 

 • See our website for more details



JULY 17, 2017 | 21

CONTINUED

COURT OPINIONS
CONTINUED FROM PAGE 17…

caring for the child. 
The father reported that the child 

had choked while being fed and had 
become unresponsive. He stated that 
he called for emergency assistance, 
gave the child blows on the back, and 
began cardiopulmonary resuscitation 
but did not shake the child. 

The juvenile court placed the child 
in the mother’s protective custody and 
ordered the father to have only super-
vised visits with the child. 

The Weld County Department of Hu-
man Services fi led a motion with the 
juvenile court to dismiss the depen-
dency and neglect petition. 

The father agreed to the dismissal, 
but requested that administrative 
fi ndings of child abuse made by the 
department against him be expunged. 

The court granted the department’s 
motion to dismiss but denied the fa-
ther’s request. The court also denied 
the father’s motion for reconsidera-
tion. The father appealed the ruling 
of the trial court and the Court of Ap-
peals concluded that the orders from 
which the father sought to appeal were 
not fi nal and appealable.

 The court dismissed the appeal for 
lack of jurisdiction. 

People v. Johnson  
Trevelle Johnson asked for the re-

view of the revocation court’s decision 
to deny him bond in two cases. 

The Court of Appeals dismissed his 
petition because he already admitted 
his guilt, which rid the presumption 
of innocence. The revocation court 
therefore had discretion to deny his 
request for bond in those cases and did 
not abuse its discretion when it denied 
request for bond because the record 
supported its decision. •

so in a situation envisioned by the rule 
comment, the attorney would advise 
how taking that position may harm the 
client’s children.

“(The lawyer will explain), all this 
will do is pour gasoline on a fi re,” Ro-
throck said. 

Walker said in her experience, cli-
ents want the best for their children, 
and counseling them on the effect pa-
rental confl ict has often helps temper 
aggressive behavior. 

“When they stop and think about 
their behavior … I think the advice 
from the attorney can help change 
(it),” she said. 

A NUANCED DEBATE
The amendment is unusual, Ro-

throck said, because rules typically do 
not guide attorneys in how to practice 
specifi c cases. He explained word-
ing defi nes a key difference between 
rules and comments. Rules use terms 
such as “must,” “prohibit,” and “may” 
or “may not.” By contrast, comments 
interpret and explain the rules and do 
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not mandate actions. Attorneys can be 
charged with misconduct for violating 
rules, but not comments. 

The distinction was highlighted in 
a July 22, 2016, committee meeting 
when McWilliams emphasized the 
amendments, at that time proposed 
as amendments to the rule itself and 
an existing comment, would not re-
quire attorneys to advise clients on the 
adverse effect of parental confl ict on 
children. 

Minutes from that meeting also out-
lined objections raised to the changes. 
Concerns raised included that an an 
attorney “should” give specifi c advice 
to a client in a particular type of situ-
ation would be an unenforceable con-
cept, as well as whether the provision 
would be appropriate to put in the 
Rules of Professional Conduct because 
it would only apply to attorneys prac-
ticing family law. 

Other concerns raised were that that 
the proposed amendments sought to 
change the behavior of clients rather 
than attorneys, and a majority of mar-
riage dissolution cases — 65 percent — 
proceed with neither party represent-
ed by counsel, so do not present the 
opportunity for lawyers to give such 
advice. Rothrock pointed to the coun-
try’s approximate 50 percent divorce 
rate as reasoning for the comment’s 
need. “Divorce cases with children are 
different kinds of cases,” he said.

A subcommittee to consider the pro-
posed amendments was formed fol-
lowing the July 22 meeting. The stand-
ing committee voted to recommend 
adopting the change to Comment 2 of 
Rule 2.1 at its Nov. 4 meeting, and the 
amendment was adopted Dec. 1.  

Because the comment does not 
mandate behavior, and its purpose is 
largely to raise awareness, its concrete 
effect on attorneys will likely be dif-
fi cult to quantify. Rothrock acknowl-
edged it’s diffi cult to say exactly what 
the comment’s infl uence will be, but 
to him, uncertain doesn’t mean not 
worthwhile. “I don’t see it doing any 
harm, and I do see it doing some good, 
even though it’s … not tangible,” he 
said.McWilliams said she believes the 
comment will be diffi cult to ignore.

“Will lawyers do it? I hope so,” she 
said. “Is there any adverse action if 
they don’t do it? I would say probably 
not. … But part of this is all education-
al.” She noted the Colorado Bar Asso-
ciation approved a fl ier distributed to 
attorneys that contained information 
on how parental confl ict can affect 
children, and McWilliams and various 
judges have given talks on the subject.

She said she also believes Colorado’s 
amendment will have a “groundswell 
effect” on other states. Louisiana is 
now considering such an addition af-
ter a presentation McWilliams made in 
Boston.

“We’re getting a broad cross-section 
of the judiciary, of the legal system, 
that are adhering to this,” McWilliams 
said. “So my hope is that it will become 
part of the conversation. … We have 
the opportunity to change the direc-
tion of children’s lives, and I just don’t 
think we should miss it.” •
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